Opinion 466
October 1990
Tex. Comm. on Professional Ethics, Op. 466, V. 54 Tex. B.J. 76 (1991)

FACTS

A law firm haspracticedaw in the stateof Texasfor anumberof yearsunderthename"A,
B & C." The"A" in thelaw firm nameis thelastnameof LawyerA. LawyerA determineso
leavethe A, B & C law firm andstoppracticinglaw. In connectiorwith theterminationof his
practice LawyerA entersinto anagreementvith the A, B & C law firm allowing thefirm to
continueto practicelaw underthe"A, B & C" firm nameafterLawyerA leaveshefirm. Under
theagreement,_awyerA receiveeriodicpaymentdromtheA, B & Claw firm. In
consideratiorior thesepaymentslL.awyerA agreesiotto represenainy currentor former clients
of thefirm, to makehis besteffortsto assisthelaw firm in the collectionof accountseceivable,
andnot to takeanyactionthatwould preventthelaw firm from continuingto useLawyerA's
namein thefirm name .Underthe agreementfuture periodicpaymentgo LawyerA will stopif
he breachesny of therequirement®f theagreemenandin additionthereis aliquidated
damagegprovisionrequiringa largepaymentoy LawyerA if hetakesanyactionto practicelaw
in his own namein thefuture. After severalyears LawyerA determinedo returnto the practice
of law andpracticeunderhis own name but without anyrelationshipwith the A, B & C law firm.

QUESTIONS PRESENTED

1. IstheagreemenbetweerLawyerA andtheA, B & C law firm permissibleunderthe
TexasDisciplinary Rulesof ProfessionaConduct(the "Disciplinary Rules™)?

2. UndertheDisciplinaryRules,is LawyerA prohibitedfrom returningto the practiceof
law underhis own name?

3. UndertheDisciplinaryRules,mustthe A, B & C law firm changets nameif LawyerA
returnsto the practiceof law?

DI SCUSSION

Theagreemenbetweer_awyerA andtheA, B & C law firm limiting LawyerA's rightsto
practicelaw asa conditionfor paymentsafterLawyerA terminatesis practicedoesnot violate
the DisciplinaryRules.Rule5.06(a)of the Disciplinary Rulesprovidesthat"A lawyershallnot
participatein offering or making:(a) a partnershipr employmentgreementhatrestrictsthe
rights of alawyerto practiceafterterminationof therelationship exceptanagreement
concerningoenefitsuponretirement. . ."

Althoughthe DisciplinaryRulespermitanagreementimiting LawyerA's rightsto practice
law aspartof anagreementoncerningoenefitspaid after Lawyer A retiresfrom the practiceof
law, LawyerA is not prohibitedby the provisionsof the Disciplinary Rulesfrom returningto the
practiceof law contraryto thetermsof the agreementThe questionof rightsandobligationsof
theA, B & Claw firm andLawyerA in suchcircumstancés a questionof law which doesnot
involve principally theinterpretatiorof the Disciplinary Rulesandhenceis nota question
appropriatdor this Committee.

The Committeebelieveghatthe Disciplinary Rulesdo not prohibitthe A, B & C law firm
from continuingto usethe nameof LawyerA in thelaw firm nameif thefirm choosego do so
afterLawyerA returnsto the practiceof law. Rule 7.04(a)of the Disciplinary Rulesprovidesin
partthat"if otherwisdawful afirm mayuseasor continueto includein, its namethe nameor
namesof oneor moredeceasedr retiredmembersof thefirm or of apredecessdirm in a
continuingline of succession.In view of thefactthatLawyerA retiredfromtheA, B & Claw



firm, the Committeebelievesthatthe A, B & Claw firm mayleaveits nameunchangedfter
Lawyer A recommencehis law practiceprovidedthatthe A, B & C law firm doesnottakeany
actionthatwould causdirm clientsor the publicto think thatLawyerA is continuingto practice
lawin theA, B & C law firm. Rule 7.04(d)of the Disciplinary Rulesprovidesthat"[a] lawyer
shallnot hold himselfout asbeinga partneror associatevith oneor moreotherlawyersunless
theyarein fact partnersor associates."

CONCLUSION

1. TheagreementestrictingLawyerA's practiceof law asa conditionfor the paymentof
benefitsby the A, B & C law firm afterterminationof LawyerA's practiceof law is notin
violation of the DisciplinaryRules.

2. LawyerA is not prohibitedby the Disciplinary Rulesfrom returningto the practiceof
law underhis own name.The questionof therightsandobligationsof Lawyer A andtheA, B &
C law firm undertheir agreemenis principally alegalquestiomot governedoy the Disciplinary
Rules.

3. Unlessotherwiserequiredby law, underthe Disciplinary Rulesthelaw firm may
continueto usethe"A, B & C" nameafter LawyerA returnsto the practiceof law solong asthe
A, B & Claw firm doesnottakeanyactionsthatwould misleadclientsor the public asto the
relationshipbetweern_awyerA andthelaw firm.



